ARTICLE II. BUILDING CODE AND CONTRACTORS APPEALS AND STANDARDS BOARD*


__________

*Cross references:  Boards, commissions, committees and authorities, § 2-766 et seq.  


__________


Sec. 22-26. Members and terms.

The city council shall appoint the members of the building code and contractors appeals and standards board hereinafter referred to as the building code board who shall consist of a maximum of six members, each of whom shall have been residents and registered electors of the city for at least one year immediately preceding their appointment. Whenever the word "member" is used throughout this article or in article III of chapter 22, it shall mean a non-exofficio member described herein unless otherwise stated or unless the context requires otherwise. Each member shall serve for an overlapping term of three years. The members may be chosen from the following categories with the following qualifications:

(1)   Not more than two members who are civic minded residents of the city whose occupations are not related to building construction shall be appointed during the same term;

(2)   One member who can qualify for either a class "A" or "B" builder's license and shall have a minimum of five years' experience in building construction;

(3)   One member who is a professional engineer experienced in structural design, registered to practice in the state;

(4)   One member who is a professional architect registered to practice in the state; and

(5)   One member who is a professional engineer registered to practice in the state, experienced in electrical design.
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Sec. 22-27. Duties and powers.

(a)   Generally.  It shall be the duty and power of the building code board to act as a board of adjustment and appeals and as a board of standards with regard to matters arising from enforcement of this chapter and with regard to the refusal, suspension or revocation of licenses under article III of chapter 22 and with regard to refusals of building permits under this chapter with the exception of article XIV of this chapter and such powers and duties relating to historically significant structures as follows:  

(1)   Review of administrative error.  To hear and decide appeals where it is alleged there is error in fact in any action including any order, requirement, decision or determination made by an administrative official of the city in the enforcement of the provisions in this section.  

(2)   Suspensions and revocations.  To hear and decide appeals from decisions of the chief building official to suspend or to revoke licenses, registration certificates or certificates of qualification.  

(3)   Reasonable interpretations.  Upon appeal, to provide review of interpretations of the provisions of all codes adopted under this chapter by any administrative official of the city.  

(4)   Develop standards.  To develop and promulgate standards for the examination of applications for licenses or certificates issued under article III of this chapter.  

(5)   Adopt advisory standards.  To adopt in whole or in part or adopt and modify advisory standards set forth in writing by the building code advisory board.  

(6)   In the event the chief building official of the city determines that an issue needs to be resolved that requires technical code expertise, an expert in the specified area may be retained by the city. The expert will serve as a resource and in an advisory capacity to the board.

(7)   The chief building official of the city and the applicant shall mutually agree upon the qualified expert.

(b)   Alternative materials.  It shall be the duty and power of the building code board to act as a board of adjustment and appeals with regard to matters arising from enforcement of this chapter as follows: upon appeal, to determine the suitability of alternative materials and methods of construction in enforcement of the provisions in subsection (a) of this section.  

(c)   Building conservation.  The building code board shall:  

(1)   Review and approve proposals for alternate construction and materials where it is alleged that strict adherence to current building code requirements would excessively damage the historic character of existing structures in the city deemed by the city council pursuant to section 146-1998 to be of significant historic value or community significance.

(2)   Develop and promulgate standards for the adaptive renovation of existing historically significant structures within the city where strict adherence to the current building code standards would render such renovations prohibitively expensive or excessively damage the historic character of such structures.

(d)   Procedures and bylaws.  The building code board shall adopt rules of procedure and bylaws necessary for the transaction of business consistent with this article.  

(e)   Written record.  The building code board shall make or cause to be made a written record of the building code board's procedures, votes taken, examinations and other official actions. Every order, decision or determination rendered pursuant to an appeal shall be filed with the office of the city attorney.  

(f)   Other powers and duties.  The building code board shall have such other powers and duties as described in this Code.  

(g)   Variance from quality construction standards.  The planning commission shall have the duty and power to hear and decide upon appeal in specific cases at a public hearing requests for variances from the quality construction standards in chapter 146, and may grant variances from such standards where:  

(1)   There are unique, unnecessary, and unreasonable hardships in the way of carrying out the strict letter of such standards; or

(2)   The commission finds that the alternatives to the standards proposed by the applicant achieve a high quality of design, which does not affect adversely abutting properties or the surrounding neighborhood.

The director of planning shall establish application submittal requirements for a variance request. A decision by the planning and zoning commission may be appealed by an applicant or abutting property owner or called up by city council as provided by chapter 146 for the review of site plans.
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Sec. 22-28. Limitations on duties and powers.

No decision of the building code board shall vary or be inconsistent with the provisions of this article or this chapter. The building code board shall not waive nor modify any requirements of this chapter or any codes adopted by this chapter.
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Sec. 22-29. Meeting, quorum, officers.

(a)   Regular and special meetings.  Regular meetings of the building code board shall be held once per quarter at a date and time set by the building code board. Special meetings may be held at the call of the chairperson or vice-chairperson and at a date and time set by the board. The members shall elect such other officers as they deem necessary to transact business.  

(b)   Quorum.  Two members shall constitute a quorum.  

(c)   Officers.  At the first regular meeting of each calendar year, the members shall elect one of their members to serve as chairperson and one as vice-chairperson. The vice-chairperson or vice-chairperson's designee shall serve as secretary of building code board.  
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Sec. 22-30. Decisions.

(a)   Generally.  Decisions of the building code board shall be by motion. The building code board may decide, in exercising its powers and duties, to affirm, overrule, reverse, modify or amend in whole or in part the action including orders, requirements, decisions or determinations made by the administrative official if such actions are based upon an error in fact.  

(b)   Suspensions and revocations.  In setting a term of suspension on review of the chief building official's decision to suspend or revoke a license, registration certificate or certificate of qualification, the building code board shall set the term as follows: The term shall not be less than a period of 24 hours or more than a period of 12 months. Upon making a decision to suspend a license, registration certificate or certificate of qualification for the second or more times within a one-year period or upon making a decision to suspendfollowing the failure to obey an order of the board, the term of suspension shall not be less than a period of 72 hours or more than a period of 12 months.  

(c)   Vote required.  A concurring vote of four members of the building code board present shall be necessary for a decision in favor of the appellant, for a decision overruling, reversing, modifying or amending in whole or in part the action of the administrative official of the city or for approval of any motion.  

(d)   Findings.  The decision shall state the grounds therefore.  
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Sec. 22-31. Reserved.


Sec. 22-32. Appeals from administrative action.

(a)   Method of application.  Prior to an action by the building code board and within 30 days from the date of the action of the administrative official appealed from, an application shall be filed in the office of the chief building official on a form providing all the information required by the board, and the application fee shall be paid. The application shall contain a short and concise statement of the action appealed from, the action requested of the board and the grounds for the appeal. If the appellant will be accompanied orrepresented by an attorney, the application shall so state; if the appellant does not thus give notice of attorney in writing filed in the office of the chief building official at least ten days prior to the meeting, the building code board shall, upon the appellant's or his or her agent's appearing accompanied or represented by an attorney, postpone the hearing of appellant's application to a date and time not less than ten days subsequent from the meeting. The application shall not be considered unless filed at least ten days prior to the meeting.  

(b)   Fee.  Upon application, a fee of $45.00 for a regular meeting or $90.00 for a special meeting shall be paid to the city. The fee shall be returned to the appellant at the discretion of the building code board and if the board finds that the position of the appellant as set forth in the application is substantially sustained.  

(c)   Notice to board.  Upon filing of the application or any paper or notice permitted or required, the chief building official or the official's designated representative for appeals matters shall forthwith cause the application, paper or notice to be delivered to the appropriate official of the building code board and a copy thereof to the city attorney.  

(d)   Effect of appeal.  The filing of an application shall not stay the action of the administrative official appealed from, except as provided in article III of this chapter in the case of suspension or revocation of licenses, registration certificates or certificates of qualification.  
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Sec. 22-33. Hearings on appeals.

(a)   Regular meetings.  If a special meeting of the building code board is not requested and a fee for a regular meeting is paid, the date and time for the hearing shall be the date and time set by the building code board at the previous regular meeting. The building code board may change the date and time of the regular meeting within reason.  

(b)   Special meetings.  If a special meeting is requested and a fee for a special meeting is paid, the date and time for the hearing shall be the date and time set by the building code board upon receiving notice of the application. The special meeting shall be set by the building code board on a date no later than 15 days subsequent to the date of filing of the application and notices, or $45.00 of the fee for a special meeting shall be returned to the applicant.  

(c)   Date.  No hearing, whether held during a regular or special meeting of the building code board, shall be held earlier than ten days subsequent to the filing of the application and payment of the application fee for appeal.  

(d)   Notice to appellant.  The chief building official or the official's designee for appeals matters, upon the filing of appellant's application shall, with reasonable speed, notify the appellant either in person or by certified mail of the date and time set for the meeting. For certified mail, notice to the appellant shall be effective upon mailing.  

(e)   Procedures.    

(1)   Subpoena.  The building code board shall have the power to compel persons to attend, to give relevant testimony and to compel the production of relevant evidence by subpoena upon application by the appellant, by the administrative officer of the city whose action is being appealed, either of whom shall be referred to in this subsection as a party, or by the city attorney, who shall supply his or her own subpoena. Reasonable witness fees shall be paid to a nonparty by the party requesting attendance of the witness under subpoena upon timely demand by the witness. All expenses involved in producing evidence shall be paid by the party requesting such evidence. The building code board shall have the power to compel the production of evidence, at the expense of the party so compelled and in whose control the evidence resides, provided such action is reasonable and not oppressive. The chairperson or, in the chairperson's absence, the vice-chairperson may administer oaths and accept affirmations. Upon failure by a party or person to comply with such subpoena or to give relevant testimony while under or while not under subpoena or to produce relevant evidence while under subpoena, the building code board may, in its discretion, render a decision against the party for whom the witness so refusing was called.  

(2)   Recording and transcript cost.  Verbatim recordings of the proceedings of the building code board shall be necessary. Whenever a transcript of such recording is demanded by the appellant or when a transcript is furnished by the city pursuant to court order, the cost of preparing the transcript shall be borne in full by the appellant.  

(3)   Representation.  An appellant may appeal before the building code board in person or by an agent authorized as such in an acknowledged writing filed in the office of the chief building official or accompanied or represented by an attorney. Interested persons may also attend.  

(4)   Notice of decision.  The building code board shall hear all relevant evidence and within a reasonable time thereafter shall render its decision. A notice of the decision within a reasonable time thereafter shall be delivered in person or by certified mail to the appellant, to the director of development services or the director's designee and to the chief building official or the official's designee and to the city attorney. For certified mail, notice to the appellant shall be effective upon mailing, and notice to other persons described in this subsection shall be effective upon receipt.  
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Sec. 22-34. Appeals from decisions.

All decisions of the building code board on the merits shall be final subject only to an appeal to a court of competent jurisdiction.
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